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K. COUNTERCIATMS, CROSSCIAIMS AND THIRD PARTY CLATMS

K(1l) Counterclaims. Each defendant may set forth as many counterclaims,

both legal and equitable, as such defendant may have against the plaintiff.

K(2) Cross—claim against codefendant; rights of third-party plaintiffs and

defendants. (1) In any action where two or more parties are joined as defend-
ants, any defendant may in his answer allege a cross-claim against any other
defendant. A cross-claim asserted against a codefendant must be one existing

in favor of the defendant asserting the cross-claim and against another defend-

ant, between whom a separate judgment might be had in the action and shall be:

(a) One arising out of the occurrence or transaction set forth in the
carplaint: or

(b) Related to any property that is the subject matter of the action
brought by plaintiff.

K(3) A cross—claim may include a claim that the defendant against whom it
is asserted is liable or may be 1iable, to the defendant asserting the cross-
claim for all or part of the claim asserted by the plaintiff.

K(4) An answer containing a cro;s—claim shall be served upon the parties
who have appeared. and who are joined under subdivision (6) of this rule. .

K(5) (a) At any time after commencement of the action a defending party,
as a third-party plaintiff, may cause a summons and complaint to be served
upon a person not a party to the action who is or may be liable to him for all
or part of the plaintiff's claim against him. The third-party plaintiff need
not obtain leave to make the service if he files the third-party complaint not
later than 10 days after he serves his original answer. Otherwise he must
obtain leave on motidn upon notice to all parties to the action. Such leave
shall not be given if it would substantially prejudice the rights of existing

parties. The peréon served with the summons and third-party complaint,
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herei_nafter. called the third-party defendant, shall make his defenses to the
third-party plaintiff's claim as provided in ORS 16.290 and his counterclaims
against the third-party plaintiff and cross-claims against other third-party
defendants as provided in this section. The third-party defendant may assert
against the plaintiff any defenses which the third-party plaintiff has to the
plaintiff's claim. The third-party defendant may also assert any ciam against
the plaintiff arising out of the transaction or occurrence that is the subject
matter of the plaintiff's claim against the third-party plaintiff. The plain-—
tiff may assert any claim against the third-party defendant arising out of the
transaction or occurrence that is the subject matter of the plaintiff's claim -
against the third-party plaintiff, and the third-party defendant thereupon shall
assert his defenses as provided in Rule J and his counterclaims and cross-—claims
as provided in this rule. Any party may move to strike the third-party claim,
or for its severance or separate trial. A third-varty defendant may proceed
under this section against any person not a party to the éction who is or may
be liable to him for all or part of the claim made in the action against the
third-party defendant.

(b) When a counterclaim is asserted against a plaintiff, he may cause
a third partyb to be brought in under circumstances which under this section
would entitle a defendant to do so.

K(6) Joinder of additional parties. Persons other than those made parties

to the original action may be made parties to a counterclaim or cross-—claim in
accordance with the provisions of Rules N and O. The parties so joined may
respond to the claim by reply, answer or motion.

K(7) Separate trial. Upon motion of any party, the court may order a

separate trial of any counterclaim, cross~claim or third-party claim so alleged
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if to do so would:
(a) Be more convenient;
(b) Avoid prejudice; or

(c) Be more economical and expedite the matter.

L. AMENDED AND SUPPLEMENTAI. PLEADINGS

L(1l) aAmendments. A pleading may be amended by a party once as a matter
of course at any time before a responsive pleading is served or, if the
pleading is one to which no responsive pleading is: permitted and the action
has not been placed upon the trial calendar, the party may so amend it at any
time within 20 days after it is served. Otherwise a party may amend the plead-
ing only by leave of court or by written consent of the adverse party; and
leave shall be freely given when justice so requires. Whenever an amended
pleading is filed, it shall be served upon all par{:ies who are not in default,
but as to all parties who are in default or against whom a default previously
has been entered, judgment may be rendered in accordance with the prayer of
the original pleading served upon them; and neither the amehded pleading nor
the prcoess thereon need be served upon such parties in default unless the
amended pleading asks for additional relief against the parties in default.

L(2) Amendments to conform to the evidence. When issues not raised by

the pleadings are tried by express or implied consent of the parties, they
shall be treated in all respects as if they had been raised in the pleadings.
Such amendment of the pleadings as may be necessary to cause them to conform
to the evidence and to raise these issues may be made upon motion of any party
at any time, even after judgment; but failure éo to amend does not affect the
result of the trial of these issues. If evidence is objected to at the trial

on the ground that it is not within the issues made by the pleadings, the court
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statements are permitted. Thus, in Pruett v. Lininger, 224 Or. 614 (1960),

a defendant was allowed to allege that a worker was employed by two differ-
ent people in the same pleading. Therefore, the only alternative or
inconsistent pleading not allowed is where the statements are simple exposi-
tive fact clearly within the knowledge of thg pleader. This limit would

be retained because the obligations of Rule F regarding truthful pleading
apply, e.g. a party could not file a pleading alleging that he had mailed a
letter on two different dates if he clearly knew the correct date because
one of the statements would be untruthful. Requiring any more consistency
at the pleading stage is unrealistic and does not appear to be required
under present Oregon law; this rule will eliminate useless motions to elect
and make more definite and certain and simplify pleading. The language used
was taken from Michigan Rule 112.9(2).

(4) This is Federal Rule 10(c). There are some old Oregon cases dis-
cussing the necessity of specific incorporation of exhibits, but this rule
seems more sensible.

RULE F

This is the new subscription rule adopted by the Council.
RULE G

This is the crucial rule retaining fact pleading. It follows a federal
rule format of stating the requirements for any type of pleading asserting

a claim (Chapter 16 deals only with complaints).

(1) Differs from the federal rules in requiring the pleading of ultimate

facts rather than merely a statement of a claim. The language is based upon
existing ORS 16.210 but substitutes the word, claim, for cause of action and

says "ultimate' facts. Most of the recently enacted Oregon statutes in the
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pleading and joinder area and the balance of these rules use the word,
claim, rather than cause of action: retaining cause of action here would
be confusing and is unnecessary. It is the reference to pleading ultimate
facts that will retain.the present level of specificity in pleading.

Of the jurisdictions with modern pleading rules, only three do not uti-
lize to the federal description of pleading (Texas, Michigan and Florida).
Texas and Michigan retain the use of cause of action. The language of this
rule is adapted from Florida Rule 1.110 (b) (2), "A short and plain state-
ment of the ultimate facts showing-that the pleader is entitled to relief'.
The Oregon courts have developed the required level of pleading specificity
through a series of cases distinguishing ultimate facts from evidentiary
facts and conclusions of law, and this rule would retain the existing
court-defined level of specifity.

Sebsection (2) is based on existing ORS 16.210 (c¢). The last sentenée
wés added. The word, plaintiff, will be changed to party to conform to the
broader scope'of the rule.

RULE H

This rule governs all responsive pleadings. The language is that of
Federal Rule 8 (b) through (d), slightly modified to fit Oregon practice.
Except as pointed out below, it is consistent with existing Oregon practice.

(1) The only substantial change here would be the last clause of the
last sentence ﬁhich authorizes a general denial only when a pleader truly
intends to controvert all allegations in an opponent's pleading. Since few

cases would arise when a pleader would truly be able to deny absolutely all



an issue at trial and be considered either by consent or by amendment by
leave under Rule L2) or by a motion for judgment on the pleadings.
(¢) Jurisdiction over the subject matter is never waived and is

treated separately.

RULE K

This rule is a combination of existing ORS 16.305 and 16.315. There
are two changes:

The words, "'Such leave shall not be given if it would substantially
prejudice the rights of existing parties', were added to the first paragraph
of (5)(a). This is intended to encourage trial judges to protect existing
parties against late impleader or impleader that would have an adverse
effect on existing parties.

The second change is the addition of section (6) which is based on
Federal Rule 13(h) and allows a party asserting a crossclaim or counterclaim
to join additional parties to respond. This is a fairly limited joinder
provision but useful. Oregon statutes already authorize such joinder in the

common situation where an action is brought by an a331gnee undey’ a contract ‘and

the maker of the contract can be JOlned to respond to the counterclalm. ORS 13 180.

A party joined is served with an answer and summons. Rule B spec1f1es the

response. Special provisions are required in the summons rule.

Federal Rule 13 has provisions relating to compulsory counterclaims
which are not in the existing Oregon statutes and which were not included in
this rule. While the compulsofy counterclaim rule may have utility in con-
centrating disputes between parties in one case; - this is. outweighed by the

danger of loss of rights through a procedural error.
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K\a defense of failure to join a party indispensable under Rule O, and an objection
of failure to state a legal defense to a clairymay be made in any pleading
permitted or ordered under Rule B(2_). or by motion for judgment on the pleadings, _
or at the trial on the merits. The objection or defense, if mede at trial, shall
be disposed of as provided in Rule L(2) in light of any evidence that may have been
received. |

(c) If it appears by motion of the parties or otherwise that the court lacks
jurisdiction over the subject matter, the court shall dismiss the action.
K. COUNTERCLAIMS, CROSSCIAIMS AND THIRD PARTY CIAIMS

K(1) Counterclaims. Each defendant may set forth as many counterclaims, both

legal and equitable, as such defendant may have agalnst the plamt:Lff

K(2) Crossclaim against codefendant (a) In any actlon where two or more

“varties are Jo:med as defendants, any defendant may in hlS answer allege a crosscla:un

)

" “zainst any other defendant. A crossclaim asserted against a codefendant must be one

O

existing in favor of the defendant asserting the crossclaim and against another
defendant, between whom a separate judgment might be had in the action and shall be:
(i) one arising out of the occurrence or transaction set forth in the complaint; or
(ii) related to any property that is the subject matter of the action brought by
plaintiff. | |

(b) A crossclaim may include a claim that the defendant against whom it is
asserted is liable or may be liable, to the defendant asserting the crossclaim for
all or part of the claim asserted by the plaintiff.

(c) An answer containing a crossclaim shall be served upon the parties who have
appeared and who are joined under subdivision (4) of this rule.

S~
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K(3) Third party practice. (a) At any time after commencement of the action a defend-

ing party, as a third-party plaintiff, may cause a summons and complaint to be served

-

TN

" _lpon a person mot a party to the action who is or may be liable to him for all or part
é;;smmtapartytotleacticnmisormaybeliabletoh:imforallorpart '
of the plaintiff's claim against him. The third-party plaintiff need not abtain
leave to meke the service if he files the third-party camplaint not later than
10 days after he serves »his original answe;r’. Otherwise he must dbtain leave on
motion upon notice to all parties to the action. Such leave shall not be given
if it would substantially prejudice the rights of existing parties. The person
- served with the summons and third-party camplaint, hereinafter called the third-
party defendant, shall meke his defenses to the third-party plaintiff's claim
" as provided in Rule J and his counterclaims against the tkurd-partﬁiﬁ:zgr a;ld cross-
claims against other third-party defendants as provided in sections (1) and (2) of this
rule. The third-party defendant may assert against the plaintiff any defenses which the

;:lﬁrd-party plaintiff has to the plaintiff's claim., The third-party defendant
{'nay also assert any claim against the plaiintiff arising out of the transaction
or occurrence that is the subject matter of the plaintiff's claim against the
third-party plaintiff. The plaintiff may assert any claim against the third-party
‘defendant arising out of the transaction or occurrence that is the subject matter
- of the plaintiff's claim against the third-pafty plaintiff, and the third-party
defendant thereupon shall assert his defenses as provided in Rule J ard his
counterclaims and crossclaims as provided in this rule., Any party may move to strike
the third-party claim, or for its severance or separate trial. A third-party
defendant may proceed under this section against any person not a party to the
action who is or may be liable to the third party defendant for all or part of
the claim made in the action against the third-party defendant,
(b) A plaintiff against whom a counterclaim has been assertéd_ may cause a
'._hird party to be brought in under circumstances which wder this section would

~ entitle a defendant to do so.
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K(4) Joinder of additional parties. Persons other than those made parties
to the original action may be made parties to a counterclaim or crossclaim in
accordance with the provisions of Rules N and O. The parties so joined may

rescond to the claim bv replv. answer or motion.

K(5) Separate trial. Upon motion of any party, the court may order a separate

trial of any counterclaim, crossclaim or third-party claim so alleged if to do so

would: (a) be more convenient; (b) avoid prejudice; or (c) be more economical and

expedite the matter.

L. AMENDED AND SUPPLEMENTAL PLEADINGS
L(1) Amendments. A pleading may be amnded by a party once as a matter of
course at any time before a responsive pleading is served or, if the pleading is one
, b vhich no responsive pleading is permitted, the party may so amend it at any time
w1th:Ln 20 days after it is served. Otherwise a party may amend the pleadirig only by
leave of court or by written consent of the adverse party; and leave shall be freely

given when justice so requires. Whenever an amended plead:mg is filed, it shall

£
alienn

beserveduponallpartleswhoaremtmdefault,mtastoallpartleswhoare

in default or against whom a default previously has been entered, judgment may be
rendered in accordance with the prayer of the original pleading served upon

them; and neither the amended pleading nor the process thereon need be served upon
such parties in default unless the amended pleading asks for additional vrelief
against the parties in default.

L(2) Amendments to conform to the evidence. When issues not raised by the

pleadings are tried by express or implied consent of the parties, thejshall be

)treatedinallrespectsasiftheyhadbeenraisedjhthePleadjngs. Such

A

— “amendment of the pleadings as may be necessary to cause them to conform to the



~ E(4) Adoption by reference; emibits. Statenéits in' a pleading may be ‘adopted
"py reference in a different part-of the same pleading or in another plead.mg or in
any notion, A copy of any written J.nstrtment which is an exhibit to a pleada.ng
is a part thereof for all purposes, ‘ |

F. SUBSCRIPTION OF PLEADINGS

~

F(1) Subscription by party or attorney, oertificate. Every pleadj.ng shall be
" subscribed by the party or by a resident attorney of the st:ate,. except 1-hat if -
there are several parties united in interest and pleaaing together, the pleading
must be subscrlbed by at least one of such part:Les or his resident attorney.
| , When a corporatlon, 1nclud1ng a publlc corporation, is a party, and lf the attorney
A doés not sign the pleading, the subscr:.ptlon may be made by any offlcer ’chereof
ruponvdmservmeofasmmonsmghtbemade arxivhenthestateoranybranch,-
'departmsnt, agency, board or camission of the state ar any off:.cer thereof .in "
- >1ts behalf is aparty the subscrlptlon, if ot made by the attorney, may be made
| byanypersontowfmallthenaterlal allegations of the pleadmgarekrmm
Verlflcatlon of ‘pleadings shall not be required. The subscrlth.on of a pleadmg ‘
o consta.tutes ai“certlflcate by the person signing that such person has read the
pleadmg, that t:o the best of the person s knowledge, mfornata.on and bel:.ef -

there is a good ground to support it and that it is not J.nterposed for delay. e

: F(Z) Plead:mgs not subscrlbed Any pleadmg not duly subscnbed my, o

| mot:x.on of the adverse paxty ‘be str:.cken cut of the case
: G. COMPIAM, C(IJNI'EHEAIM, CHZBSZI.A]M AND 'I'H'.IR) PAK['Y C'LAIM

A plead.mg wmch asserts a claim for rellef, whether an original cla_un,

e

comtercla:m, cross- claJ.m or thlrd party claim, shall contain: (1) a plain and
concise statement of the ultimate facts constituting a claim for relief without

) urmecessary repetition; (2) a demand of the relief which the party claims; if

N
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. recovery of nnney or damages is demanded the amount thereof shall be stated

velief in the alternative or of several different types may be demanded; (3) a
statement specifying whether the party asserts that the claim, or any part
thereof, is triable of right by a jury.

H, RESPONSIVE PLEADINGS

H(1) Defenses; form of denials. A party shall state in short and plain terms

the party s defenses to each cla:un asserted and shall admlt or deny the aJ.’Legatlons

upon which the adverse party relles. If the party is without knowledge or mfonnatzon-

. sufficient to form a belief as to the truth of an allegation, the partysha.u SO

‘state and this has the effect of a denial. Denials shall fairly mest the substance ’
of the allegations denied. When a pleader intends’ in good faith to deny only a

_part or a qualification of an allegatlon, the pleader shall admlt SO rmch of it as

)
“is true and material and shal_l deny only the remainder, Unless the pleader intends

l_
.

in good faith to com:rovert all the allegatlons of the preceding pleading, the

denials may be made as specific denials of designéted auegetions or paragra;_hs,.ior
the pleader may generally deny all the allegations except such designated allegations
or paragraphs as he expressly admits; but, when the pleader does 0 interﬂ to ' |
controvert all its allegations, the pleader may do so by general denlal subject to

the obllgatlons set forth in Rule F.

H(2)  Affirmative defens._s. In plead.mg to a preceding pleadlng, a party shall

set forth affmratlvely accord and satlsfactlon, arbltratlon ard award assumptlon
of risk, comparatlve or contributory neglJ.gence, dJ.scharge in ban]m:ptcy, duress,
estoppel, failure of consz.deratlon, fraud 1llegallty, J.njury by fellow servant, ‘
laches, llcense, payment, release, res juéb.cata, statute of fralxis, statute of

Lum.tatlons, mr:onstltutlonallty, waiver , and any other n'atter oonst:.tut.mg an



Section 21 A. covers the form of asserting defenses to an
opponent's claim. At the pleader's option, these may be asser-
ted in the answer or in a motion to dismiss. The motion to dis-
miss performs the function of the former demurrer or plea in
abatement. Specific grounds for the mption, (1) through (6), do
not go to the merits and are a matter for determination by the
court either on the face of a pleading or based won factual
material submitted to the court. Grounds (7) and (8) go to the
merits and the court can only decide if a party has pled prop-
erly. If a party wishes to assert facts showing lack or merit,
ths must be in the form of a summary judgment motion or at trial.
Whatever form is used to assert the defenses, under the last
sentence of section 21 A. and under section 21 C., the court has
the flexibility to dispose of the matter in the most efficient
mammer, This rule eliminates the concept of special appearance
and motions to quash. An objection of personal jurisdiction is
treated as any other defense and is waivable only under the pro-
visions of section 21 G.

The grounds for motion to strike and motion to make mpore
definite and certain in sections 21 D. and E. come from ORS
16.100 and 16.110 and ot from the federal rule. Note, the
motion to strike is used to challenge the sufficiency of a de-
fense or new matter asserted in a reply to awid a defense, and
replaces the former demurrer to an answer or a reply.

The consolidation and waiver rules of sections 21 F. and G.
are todeled wpon the federal rule. The consolidation requirement
applies to any motion made under this rule; this would include
motions under 21 A., B., D., and E., but not summary judgment or
other motions. Special treatment is given to defenses related to
personal jurisdiction and summons or process; wder section 21 G.(1),
they may not be asserted for the first time in an amended pleading.

RULE 22

COUNTERCLATMS, CROSS-CLAIMS AND
THIRD PARTY CLATMS

A. Counterclaims. Each defendant may set forth as many

counterclaims, both legal and equitable, as such defendant may
oA
have against the plaintiff.
B. Cross-claim against codefendant. (1) In any action or

Proceeding where two or more parties are joined as defendants, any
éfmdant may in his answer allege a cross-claim against any other

defendant. A cross-claim asserted against a codefendant must be
~52—-
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COMMENT :

This rule is almost identical to the provisions of existing ORS Sections.
The Council added the EXXEHHEEX the fourth sentance of Subsection 22C(1)
to make clear that the trial judge should not give leave for a late
impleader if XKEXABXX this would deday—dispesition=—of—~the=natter

to—the prejudice'ft existing parties. Section 22E was also changed

slightly to allow thewtiddd—ijudoremito=order a seperate trial on the

courts own initiative.
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4. COUNTERCLAIMS, CROSS CLAIMS AND THIRD PARTY CLAIMNS
2. #-

FL1) Counterclaims. Each defendant may set forth as many

counterclaims, both legal and equitable, as such defendant may have

against the plaintiff.
22

KE£?) Cross.claim against codefendant. (é) in any action where

two or more patrties are joined as defendan;s, any defendant may in
his answer allege a cross-claim againét any other defendant. A cross-
claim asserted against a codefendant must be one existing in favor
of the defendant asserting the cross-claim and against another
defendant, between whom a separate judgment might be had in the
action.and shall bé: «2) one arising out of the occurrenCe or .
transaction set forthbin the complaint; or (%i) related to any prop-
erty that is the subject matter of the action brought by plaintﬁf.

(%) A crbsé-claim may ihclude a cléim that the defendant
against whom it is assertéd is liable,or may be liable, to the
defendant asserting the créss-claim for all or part df thé claim’
asserted by the plaintiff. |

=

() An answer containing a cross-claim shall be served upon
the parties who have appeared,and who are joinmed—under hdivision
- nC

#¢3) Third party practice. (ﬁ) At any time after commence-

ment of the action, a defending party, as a third-party plaintiff,
may cause a summons and complainﬁ to be served_upon a person not a
party to thé‘action who is of may be liable to ﬁim for all or parf
qf the plaintiff's claim against him. The third-party plaintiff
need not obtain leave to make thg service if he‘filesrghe third—
p;rty complaint not later than 10 days after he serves his original

answer. Otherwise he must obtain leave on motion upon notice to

13



all parties to the action. Such léayé shall not be given if it
-would substahtialli'prejudice.the righfs of exisﬁing parties;
The person served with the sﬁmmqns énd third-party cémplaint,
hereiﬁafter called the third—party_defendant, shall make his 5
defenées to the_thirdéparty plaingiff's claim as provided in- Rule gf'
and his.counterclaims against the third-party plaintiff and cross-
claims against other third-party defendants as provided in sections
Qf) and bf this Rule. The third-party defendant'may assert
againstbthe plaintiff ény defenses which the_thirdfparty pléintiff
has to.the piaintiff's claim.- The third-party defendant may also
Aassert'any ciaim against thé'plaintiff arising out of the tranmsac-
tion or occurrence»thaf is the suﬁject matter of the plaintiff's
claim‘égainst thé third-party piaint?ff. The plaintiff may assert
~any claim againsﬁ the third-party defendant arising out of the
transaction or occurrencerth#t is the subject matter of the plain-
tiff's claim against the third-party plainfiff, and the third-
paffy defendant thereupon éhall assert his_defenses as provided
in Rule%% and his counterclaims and cross-claims as provided in
this Rule. " Any partyvmay:move to strike.the third-party claim, or
for its‘severance or'séparate frial.. A third-party defendant may
proceed under tﬁis séétion against any person not a party towthe
action who 1is or'ma? be li;ble to_the third party defendant for
all or part &ithe claim made in the action against the third-party
defendant. |

CK)‘ A plaintiff against'wﬁom‘a cdunterclaiﬁ has been aéserted‘
may cause a third party to be brought in under circumstances which

under this section would entitle a defendant to do so.

14
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?K;%) Joinder of persons in contract actions. (J) As used in

this section of this Rule:
@) "Maker" means the original party to the contract which is
the subject of.the action who is the predecesssor in interest . of
-the plaintiff under the centract; and
(6) "Contracth includes ény instrument or document evidencing
a debt. |
(6b /The defendaﬁt may, in an action on a contract brought by
an assiénee of fights under that contract, join as a party fo the
action the makef of that contract if the défendant has a claim
‘against the maker of the contract arising out of that contract.
é% A defendént may, in an action on a contract broughf by an
assigneé of rights under'that contract, join as parties to that
j actidq all or any persons liable for attorney fees under ORS 20.097.
(Hb— In any action against a party joined under this>section of
this Rule, the parfy joined shall 5e treated as a defendant fgr

" purposes of service of summons and time to answer under Rule .

2. €

;g£5) Separate trjal. Upon motion of any party or upon the

Court's own motion, the court may order a separate trial of any
'counterclaim{ cross~-claim or third-party claim so alieged if to do
-so would; (d) be more éonvenignt; (ﬂ) avoid prejudice; or (53 be
more economical and e#pedite the matter.

% AMENDED AND SUPfLEMENTAL PLEADINGS

2 A

+£¥)  Amendments. A pleading may be amended by a party once

as a matter of course at any time before a responsive pleading is
served or, if the pleading is one to which no responsivé pleading

is permitted, the party may so amend it at.any time within 20 days

15
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RULE 22

COUNTERCLATMS, CROSS-CLAIMS AND THIRD PARTY CLAIMS

A. Counterclaims. Each defendant may set forth as many counter-

claims, both legal and equitable, as such defendant may have against the
plaintiff,

B. Cross-claim against codefendant. (1) In any action where

two or more parties are joined as defendants, any defendant may in his
answer allege a cross-claim against any other defendant. A cross-claim
asserted against a codefendant must be one existing in favor of the
defendant asserting the cross-claim and against another defendant,
between whom a separate judgment might be had in the action and shall
be: (a) one arising out of the occurrence or transaction set forth in
the complaint; or (b) related to any proeprty that is the subject matter
of the action brought by plaintiff.

B.(2) A cross-claim may include a claim that the defendant
against whom it is asserted is liable, or may be liable, to the defend-
ant asserting the cross-claim for all or part of the claim asserted by
the plaintiff.

B.(3) An answer containing a cross-claim shall be served upon
the parties who have appeared.

C. Third party practice. (1) At any time after commencement

of the action, a defending party, as a third-party plaintiff, may cause
a sumons and complaint to be served upon a person not a party to the
action who is or may be liable to him for all or part of the plaintiff's
claim against him. The third-party plaintiff need not obtain leave to

make the service if he files the third-party complaint not later than



10 days after he serves his original answer. Otherwise he must obtain
leave on motion upon notice to all parties to the action. Such leave
shall not be given if it would substantially prejudice the rights of
existing parties. The person served with the summons and third-party
complaint, hereinafter called the third-party defendant, shall make
his defenses to the third-party plaintiff's claim as prov;'.ded in Rule 21
and his counterclaims against the third-party plaintiff and cross-claims
against other third-party defendants as provided in sections A. and B.
of this rule. The third-party defendant may assert against the plain-
tiff any defenses which the third-party plaintiff has to the plaintiff's
claim. The third-party defendant may also assert any claim against the
plaintiff arising out of the transaction or occurrence that is the sub-.
ject matter of the plaintiff's claim against the third-party plaintiff.
The plaintiff may assert any claim against the third-party defendant
arising out of the transaction or occurrence that is the subject matter
of the plaintiff's claim against the third-party plaintiff, and the
third-party defendant thereupon shall assert his defenses as provided
in Rule 21 and his counterclaims and cross-claims as provided in this
rule. Any party may move to strike the third-party claim, or for its
severance or separate trial. A third-party defendant may proceed
under this section against any person not a party to the action who is
or may be liable to the third party defendant for all or part of the
claim made in the action against the third-party defendant.

C.(2) A plaintiff against whom a counterclaim has been asserted
may cause a third party to be brought in under circumstances which
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D. Joinder of persons in contract actions. (1) As used in this

section of this rule:

D. (1) (a) 'Maker'" means the original party to the contract which
is the subject of the action who is the predecessor in interest of the
plaintiff under the contract; and |

D.(1) () '"Contract' includes any instrument or document evidencing
a debt.

D.(2) The defendant may, in an action on a contract brought by
an assignee of rights under that contract, join as a party to the action -
the maker of that contract if the defendant has a claim against the maker
of the contract arising out of that contract.

D.(3) A defendant may, in an action on a contract brought by an
assignee of rights under that contract, join as parties to that action
all or any persons liable for attorney fees under ORS 26.097.

D.(4) In any action against a party joined under this section of
this Rule, the party joined shall be treated as a defendant for purposes
of service of sumons and time to answer under Rule 7.

E. Separate trial. Upon motion of any party or upon the court's

own motion, the court may order a separate trial of any counterclaim, cross-
claim or third party claim so alleged if to do so would: (1) be more con-

venient; (2) avoid prejudice; or (3) be more economical and expedite the

matter.
BACKGROUND NOTE 15, A0

ORS sections superseded: 13.180," 16.305, 16.315, 16.325.
COMMENT

This rule is almost identical to the provisions of existing ORS sec-
tions. The Council added the fourth sentence of subsection 22 C. (1) to make
clear that the trial judge should not give leave for a late impleader if
this would prejudice existing parties. Section 22 E. was also changed
slightly to allow a separate trial on the court's own initiative.
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RULE 22
COUNTERCLAIMS, CROSS-CLAIMS AND THIRD PARTY CLAIMS

A. Counterclaims. Each defendant may set forth as many counter-

claims, both legal and equitable, as such defendant may have against the
plaintiff.

B. Cross-claim against codefendant. (1) In any action where

two or more parties are joined as defendants, any defendant may in his
answer allege a cross-claim against any other defendant. A cross-claim
asserted against a codefendant must be one existing in favor of the
defendant asserting the cross-claim and against another defendant,
between whom a separate judgment might be had in the action and shall
be: (a) one arising out of the occurrence or transaction set forth in
the complaint; or (b) related to any proeprty that is the subject matter
of the action brought by plaintiff.

B.(2) A cross-claim may include a claim that the defendant
against whom it i1s asserted is liable, or may be liable, to the defend-
ant asserting the cross-claim for all or part of the claim asserted by
the plaintiff.

B.(3) An answer containing a cross-claim shall be served upon
the parties who have appeared.

C. Third party practice. (1) At any time after commencement

of the action, a defending party, as a third-party plaintiff, may cause
a summons and complaint to be served upon a person not a party to the
action who is or may be liable to him for all or part of the plaintiff's
claim against him. The third-party plaintiff need ndt obtain leave to

make the service if he files the third-party complaint not later than
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10 days after he serves his original answer. Otherwise he must obtain
leave on motion upon notice to all parties to the action. Such leave
shall not be given if it would substantially prejudice the rights of
existing parties. The person served with the sumons and third-party
complaint, hereinafter called the third-party defendant, shall make
his defenses to the third-party plaintiff's claim as provided in Rule 21
and his counterclaims against the third-party plaintiff and cross-claims
against other third-party defendants as provided in sections A. and B.
of this rule. The third—party defendant may assert against the plain-
tiff any defenses which the third-party plaintiff has to the plaintiff's
claim. The third-party defendant may also assert any claim against the
plaintiff arising out of the transaction or occurrence that is the sub-
ject matter of the plaintiff's claim against the third-party plaintiff.
The plaintiff may assert any claim against the third-party defendant
arising out of the transaction or occurrence that is the subject matter
of the plaintiff's claim against the third-party plaintiff, and the
third-party defendant thereupon shall assert his defenses as provided
in Rule 21 and his counterclaims and cross-claims as provided in this
rule. Any party may move to strike the third-party claim, or for its
severance or separate trial. A third-party defendant may proceed
under this section against any person not a party to the action who is
or may be liable to the third party defendant for all or part of the
claim made in the action against the third-party defendant.

C.(2) A plaintiff against whom a counterclaim has been asserted

may cause a third party to be brought in wmnder circumstances which

would entitle a defendant to do so under subsection C.(l) of this section.
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D. Joinder of persons in contract actions. (1) As used in this

section of this rule:

D.(1)(a) 'Maker'" means the original party to the contract which
is the subject of the action who is the predécessor in interest of the
plaintiff under the contract; and

D. (1) () '"Contract" includes any instrument or document evidencing
a debt. |

D.(2) The defendant may, in an action on a contract brought by
an assignee of rights under that contract, join as a party to the action
the maker of that contract if the defendant has a claim against the maker
of the contract arising out of that contract.

D.(3) A defendant may, in an action on a contract brought by an
assignee of rights under that contract, join as parties to that action
all or any persons liable for attorney fees under ORS 20.097.

D.(4) In any action against a party joined under this section of
this Rule, the party joined shall be treated as a defendant for purposes
of service of summons and time to answer under Rule 7. ’

E. Separate trial. Upon motion of any party or upon the court's

own motion, the court may order a separate trial of any counterclaim, cross-
claim or third party claim so alleged if to do so would: (1) be more con-
venient; (2) avoid prejudice; or (3) be more economical and expedite the
matter.

BACKGROUND NOTE

ORS sections superseded: 13.180, 15.210, 16.305, 16.315, 16.325.

COMENT

This rule is almost identical to the provisions of existing ORS sec-
tions. The Council added the fourth sentence of subsection 22 C. (1) to make
clear that the trial judge should not give leave for a late impleader if
this would prejudice existing parties. Section 22 E. was also changed
slightly to allow a separate trial on the court's own initiatiwve.
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. Section 21 A. covers the form of asserting defenses to an
opponent's claim. At the pleader's option, these may be asser-
ted in the answer or in a motion to dismiss. The motion to dis-
miss performs the fimction of the former demurrer or plea in
abatement., Specific grounds for the motion, (1) through (6), do
not go to the merits and are a matter for determination by the
court either on the face of a pleading or based won factual
material submitted to the cowrt. Growmds (7) and (8) go to the
merits and the court can only decide if a party has pled prop-
erly. If a party wishes to assert facts showing lack or merit,
ths must be in the form of a summary judgment motion or at trial.
Whatever form is used to assert the defenses, under the last
sentence of section 21 A. and under section 21 C., the court has
the flexibility to dispose of the matter in the most efficient
mammer. This rule eliminates the concept of special appearance
and motions to quash. An objection of personal jurisdiction is
treated as any other defense and is waivable only under the pro-
visions of section 21 G.

The grounds for motion to strike and motion to make more
definite and certain in sections 21 D. and E. come from ORS
16.100 and 16.110 and not from the federal rule. Note, the
motion to strike is used to challenge the sufficiency of a de-
fense or new matter asserted in a reply to awid a defense, and
replaces the former demwrrer to an answer or a reply.

The consolidation and waiver rules of sections 21 F. and G.
are modeled won the federal rule. The consolidation requirement
applies to any motion made under this rule; this would include .
motions wnder 21 A., B., D., and E., but not summary judgment or
other motions. Special treatment is given to defenses related to
personal jurisdiction and summons or process; under section 21 G.(1),
they may not be asserted for the first tHime in an amended pleading.

RULE 22

COUNTERCLATMS, CROSS-CLAIMS AND
THIRD PARTY CLATMS

A. Counterclaims, Each defendant may set forth as many

counterclaims, both legal and equitable, as such defendant may
have against the plaintiff.
| B. Cross-claim against codefendant. (1) In any action or

pProceeding where two or more parties are joined as defendants, any

defendant may in his answer allege a cross-claim against any other

defendant. A cross-claim asserted against a codefendant must be
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ae existing in favor of the defendant asserting the cross-claim
ad against another defendant, between whom a separate judgment
might be had in the action and shall be: (a) one arising out of
the occurrence or transaction set forth in the complaint; or (b) re-
late_d to any propefty that is the subject matter of the action
brought by plaintiff. | | '

B.(2) A cross-claim may include a claim that the defendant
against whom it is asserted is liable, or may be liable, to the
defendant asserting the cross-claim for all or part of the claim
asserted by the plaintiff,

B.(3) An answer containing a cross-claim shall be served
won the parties who have appeared. |

C. Third party practice. (1) At any time after commence-

ment of the action or proceeding, a defending party, as a third-
party plaintiff, may cause a sumons and complaint to be served
upon a person mot a party to the action or proceeding who is or
may be liable to him for all or part of the plaintiff's claim
against him, The third-party plaintiff need not obtain leawve to
meke the service if he files the third-party complaint not later
than 10 days after he serves his original answer. Otherwise he
must obtain lea§e @ mtion won motice to all parties to the
action. Such leave shall mot be given if it would sﬁbstantially
prejudice the rights of existing parties. The person served with
the summons andv third-party complaint, hereinafter called the
third-party defendant, shall assert any defenses to the third-
party plaintiff's claim as provided m Rule 21 ar;d counterclaims
-53-
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against the third-party plain‘t:iff and cross-claims against other
third- party defendants as provided in sections A. and B. of this
rule. The third-party defendant may assert against the plaintiff
any defenses vhich the third-party plaintiff has to the plain-
tiff's claim. The third-party defendant may also assert any claim
against the plaintiff arising out of the transaction or occurrence
that is the subject matter of the plaintiff's claim against the
third-party plaintiff, The plaintiff may assert any claim against -
the third-party defendant arising out of the transaction or occur- -
rence that is the subject matter of the plaintiff's claim against
the third-party plaintiff, and the third-party defendant thereupon
shall assert his defenses as provided in Rule 21 and his counter-
claims and cross-claims as provided in this rule. Any party may
move to strike the third-party claim, or for its severance or
separate trial. A third-party defendant may prbceed under this .
section against any person not a party to 'the action who is or may
be liable to the third party defendant for all or part of the

claim made in the action against the third-party defendant.

C.(2) A plaintiff against whom a counterclaim has been
asserted may cause a third party to be brought in uwnder circum-
stances vhich would entitle a defendant to do so nder subsection
C.(1) of this section.

D. Joinder of persons in contract actions. (1) As used in

this section of this rule:

D.(1)(a) "Maker" means the original party to the contract
which is the subject of the action who is the predecessor in inter-

est of the plaintiff wnder the contract; and
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| C.(1)(b) '"Contract" includes any instrument or document
a evidencing a debt.

D.(2) The defendant may, in an action on a contract brought
by an assignee of rights under that contract, join as a party to
the action the msker of that contract if the defendant has a claim
against the maker of the contract arising out of that contract.

D.(3) A defendant may, in an action on a contract brought by
an assignee of rights wnder that contract, join as parties to that
action all or any persons liable for attorney fees under ORS 20.097.

D.(4) In any action against a party joined Ln_dgrtlﬁ.s sec-
tion of this rule, the party joined shall be treated as a defendant
for purposes of service of sumons and time to answer wnder Rule 7,

E. Separate trial. Upon motion of amy party or upon the

court's own motion, the court may order a separate trial of any
counterclaim, cross-claim or third party claim so alleged if to do
so would: (1) be more comvenient; (2) awvoid prejudice; or (3) be
more economical and expedite the matter.
BACKGROUND NOTE

ORS sections superseded: 13,180, 15.210, 16.305, 16.319,

16,325,
OOMMENT

This rule is almpst identical to the provisions of exis-
ting ORS sections. The Council added the fourth sentence of sub-
section 22 C, (1) to meke clear that the trial judge should not
give leave for a late impleader if this would prejudice existing
parties. Section 22 E. was also changed slightly to allow a sepa-
rate trial o the court's own initiative.



The consolidation and weiver rules of sections 2L F. and G.
TN are mdeled won the federal rule. The consolidation requirement.
- applies to any motion made wder this rule; this would include
» s g, TOCions wmder 21 A., B., D., and E., Dut mot summary judgment or

S <—5ther motions. Special trestment is given to cefenses related o
chis perscnal jurisdiction and summons Or process; mder section 21 G. (1),
rule they may ot be asserted for the Srst tme In & arended pleading.

RULE 22

COUNTIERCLATMS, CROSS-CLATMS AND
THIRD PARTY CLAIMS

A. Comterclaims, Each defendant may. set orth as meny
countarclaims, both legal and equitsble, as such defendant m=y
a ' .
have agzinst the plaintiff.

B. Cross-claim agzinst codefendant. (1) Inm any acticn er

\\—//,

proceeding vhere two or mre parties are joined as defemdants, ay
defendant m=y mﬁlg;’ ‘a;si;);”;ilege a cross-claim agzinst any other
defendant. A cross-claim asserted against a codefendsnt must be
ae existing in favor of the defendant asserting the cross-claim
| ad agzinst arother defendant, between whom a separate judgment
mght be had in the action and shall be: (a) me arising out of
the cccurrence or transaction set forth in the complaint; or (b) re-
1at§d to any property that is the subject matter of the action
trougie by platnelst,

B.(2) A cross-claim may include a claim that the defendant

agzinst whom it is asserted is liable, or msy be liable, to the
defendant asserting the cross-claim for all or part of the claim

asserted by the plaintiff,
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B.(3) An answer containing a cross-claim shall be served
won the parties who have appeared.

C. Third party practice. (1) At any time after commence-

ment of the action oe-proceeding, a defending .party, as a third-
party plaintiff, may cause a summons and complaint to be served

Ppon a person ot a party o the actlcn ox-proceeding who is or
(the third party p1a1nt1ff
may be lisble t5/FE= fior all or parzt of the plaintiff's claim
(theé third party plaintiff,
against-him. T tird=party plaintiff need ot cbtain leave to
s f11ed
meke the service if kme—fides the third-party couplaxnt.not “later

rvice of the third the third
than 10 days afté%;;ﬁreyssmas- R e %a§;3é§¥l~é&fmu:cLse he” B?rty T
laintiff /

mist cbtain leave oxm motion won motice to all parties to the
action. Such leave shall ot be given if it would substantially
pIEJudlce the rights of existing parties. The person served with
the summns and third-party complaint, herexnafte- called the
third-party defendant, shall assert any defemses to the third-
party plaintiff's claim as provided in Rule 21 and counterclaims
agginst the third-party plain;iff and cxoss-claims ag;inst.other
third - party defendants as provided in sections A. and B. of this
rule. The third-party defendant may assert against the plaintiff
ary defenses which the ‘thirg-party plaintiff has to the plain-
tiff's claim. The third-party defendant mmy also assert amy claim
against the plaintiff arising cut of the transaction or occmrence
that is the subject marter of the plaintifi’'s claim agzinst the

third-party plaintiff. The plaintiff may assert -any claim ageinst
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the third-party defendant arising cut of the transaction or occur-
rence that is the subject matter of the plaintiff's claim against
the third-party plaJ.m:Lff and the ﬁu.rd-party defendant thersupon .

“the third party defendant's (the third party defendant's)
shall assert /his deTenses as prov:.‘ded in Rule A = md?h‘is counter-

cla.urs and c/ross-clams as provicded in this mile. Ay party may
move to strike the third-party claim, or for its sewerance or
separare trial., A th:.er—party defendant may proceed wunder this
section agzinst amy ﬁerscn ot & party ™ the action who is or m=y
be lizhle to the third party defendmnr for all or part of the
claim mede in the action agzinst the third-party defendant.

C.(2) A plaintiff .aga:'.nst whom a counterclaim has been:
asserred my cause a third party to be brought in wnder circum
stances which would entitle a defendsnt to do so wnder subsecticn
C.(1) of this sectiomn.

D. Joindér of rersons in contract actions. (1) As used in

this section of this rule: A
| D.(1)(a) 'Maker' mzeans the original parcy to the contract

which is the subject of the action who is the predecessor in inter-

est of the plaintiff wnder the cmtract; and

C.(1) () "Contract” includes any instrument or document
evidencing a debt. )
D.(2) The éefendant m=y, in an action o a comtract brought

by & assignee of rights wnder that contract, join as a party to

the action the msker of that contract if the defendant has a claim

against the maker of the contract arising out of that contract.
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D. (3) A defendant may, in an action m a contract brought by
an assignee of rights wmder that contract, join as parties to that
action all or any persans lisble for attomey fees wmder CRS 20.097.
D. (4)l In a1y action against a party joined L_tiderm:.s sec-
tion of this rule, the party joined shall be treated as a defendant
for purposes of service of sumons and time to mswer wnder Rule 7.
E. Separate trizal. Upon mtion of any party or won the
court's m%ﬁ %‘e co;rtmyorderaseparate&ial of any

comnterclaim, cross-claim or third party claim so alleged if to do
so would: (1) be more corvenient; (2) awoid prejudice; or (3) be

more economical and expedite the matter.

COVMENT
This rule is almpst identical to the provisions of exis-
ing ORS sections. The Comncil added the fourth sentence of sub-
section 22 C.(1) to meke clear that the trial judge should mot
give leave for a late impleader if this would prejudice existing
parties. Section 22 E. was also changed slightly to allow a sepa-~
rate trial o the cowrt's own indtiative.



. RULE_22

COUNTERCLAIMS, CROSS-CLAIMS, AND
THIRD PARTY CLAIMS

A. Counterclaims. Each defendant may set forth as many

counterclaims, both legal and equitable, as such defendant may
have against a plaintiff.

B. Cross-claim against codefendant.

B.(1) In any action where two or more parties are joined
as defendants, any defehdant may in such defendant's answer
allege a cross-claim against any other defendant. A cross-claim
asserted against a codefendant must be one.existing in favor of
the defendant asserting the cross-claim and against another
defendant, between whom a separate judgment might be had in the
action and shall be: (a) one arising out of the occurrence or
transaction set forth in the complaint; or (b) related to any
property that is the subject matter 6f the éction brought by
plaintiff.

B.(2) A cross-claim may include a claim that the defen-
dant/égainst whom it is asserted is liable, or may be liable,
to the defendant asserting the cross-claim for all or part of
the claim asserted by the plaintiff.

B.(3) An answer containing a cross-claim shall be served
upon the parties who have appeared.

C. Third party practice.

C.(1) At any time after commencement of the action, a

defending party, as a third party plaintiff, may cause a summons
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and complaint to be served upon a person not a party to the
action who is or may be 1iable to the third party plaintiff
for all or part of the plaintiff's claim against the third
party plaintiff. The third party plaintiff need not obtain
leave to make the service if the third party complaint is
filed not later than 10 days after service of the third

party plaintiff's original answer. Otherwise the third party
plaintiff must obtain leave on motion upon notice to all par-
ties to the action. Such leave shall not be given if it would
substantially prejudice the rights of existing parties. The
person served with the summons and third party complaint,
hereinafter called the third party defendant, shall assert
any defenses to the third party plaintiff's claim as provided
in Rule 21 and counterclaims against the third party plain-
tiff and cross-claims against other third party defendants as
provided in sections A. and B. of this rule. The third party
defendant may assert against the plaintiff any defenses which
the third party plaintiff has to the plaintiff's claim. The
third party defendant may also assert any claim against the
plaintiff arising out of the transaction or occurrence that is
the subject matter of the plaintiff's claim against the third
party plaintiff. The plaintiff may assert any claim against
the third party defendant arising out of the transaction or
occurrence that is the subject matter of the plaintiff's claim

against the third party plaintiff, and the third party defendant
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thereupon shall assert the third party defendant's defenses as {
provided in Rule 21 and the third party defendant's counter- (
claims and cross-claims as provided in this rule. Any party
may move to strike the third party claim, or for its severance
or separate trial. A third party may proceed under this sec-
tion against any person’not a party to the action who is or may
be liable to the third party defendant for all or part of the
claim made in the action against the third party defendant.
C.{(2) A plaintiff against whom a counterclaim has been
asserted may cause a third party to be brought in under circum-
stances which would entitle a defendant to do so under subsec- ‘
tion C.(1) of this section.

D. Joinder of persons in contract actions.

D.(1) As used in this section of this rule:

D.(1)(a) "Maker" means the original party to the con-
tract which is the subject of the action who is the predecessor
in interest of the plaintiff under the contract; and

D.(1)(b) "Contract" includes any instrument or document

~evidencing a debt.

D.(2) The defendant may, in an action on a contract
brought by an assignee of rights under that contract, join as a
party to the action the maker of that contract if the defendant
has a claim against the maker of the contract arising out of
that contract.

D.(3) A defendant may, in an action on a contract brought

by an assignee of rights under that contract, join as parties to
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that action all or any persons liable for attorney fees under
ORS 20.097.

D.(4) In any action against a party joined under this
section of this rule, the party joined shall be treated as a
defendant for purposes of service of summons and time to
answer under Rule 7.

E. Separate trial. Upon motion of any party or on the

court's own initiative, the court may order a separate trial
of any counterclaim, cross-claim, or third party claim so
alleged if to do so would: (1) be more convenient; (2) avoid

prejudice; or (3) be more economical and expedite the matter.

COMMENT

This rule is almost identical to the provisions of exis-
ting ORS 13.180, 15.120, 16.305, 16.315, and 16.325. The Council
added the fourth sentence of subsection 22 C.(1) to make clear
that the trial judge should not give leave for a late impleader
if this would prejudice existing parties. Section 22 E. was
also changed slightly to allow a separate trial on the court S
own initiative.
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